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effective date oftbe Final Rules are arbitrary and capricious. See, e.g., NWF v. ICC, 850 F.2d

694, 705-06 (D.C. eir. 1988); NWF v. Hodel, 839 F.2d 694, 750-51 (D.C. Cir. 1988); see also

State Farm, 463 U.S. at 43 (an agency rule is arbitrary and capricious ~'ifthe agency ... has

entirely failed to consider an important aspect of the problem"). Therefore, the retToactive

provisions in the Final Rules must be set aside under Section 706(2) of the Administrative

Procedur.e Act.

152. Additionally, agencies lack the power to exercise the federal government's

eminent domain powers unless and until they have been delegated such power. See.. e.g., United

States v. Parcel with Improvements Thereon in Square South of12, D.C., 100 F. Supp. 498, 504

(D.D.C. 1951) ("While the power of eminent domain is an inherent ri.ght of sovereignty, it is n.ot

open to question that such power lies donnant until legislative action is had pointing out the

occasions, modes, agencies and conditions for its exercise.") (relying on I Nichols on Eminent

Domain, 3d Ed., 203, § 3.2, citing Secombe v. Railroad Co., 90 U.S. (23 Wall.) 108 (1874»).

153. Because the PTa lacks the power to issue substantive rulem.akings, it similarly

lacks the power to engage in takings of any kind (whether regulatory or physical). Congress has

simply not conferred l1mt power ~m the PTa. Hence, the PTO's regulations cannot be permitted

to diminish or disparage property rights in patent applications, and because the Final Rules do so,

they must be enjoined. Specifically, by issuing final regulations that set forth binding and

mandatory rules that limit unlawfully the number ofcontinuing applications, requests for

continued examination, and claims that may be filed, the Director and PTO have acted in a

manner "contrary to constitutional right, power, privilege, or i,mmunity," 5 U.S.c. § 706, under

the Fifth Amendment ofthe Constitution, entitling GSK to an injunction against implem.entation

of the Final Rules.
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WHEREFORE, GSK prays for judgment against Defendants as follows:

A. Maintain the status quo and grant a preliminary and
pennancnt injunction enjoining and staying i.mplementation ofthe
Fin.al RuIes pending resolution of this lawsuit.

B. Grant a permanent injunction enjoining Defendants from
issuing new regulations limiting the number ofcontinuing
applications, requests for continued examination, and the number
of claims that may be filed with the PTO that are deficient in any
of the ways described in this complaint, or otherwise infringes
GSK's rights in the manner described in this complaint.

C. Enter a declaratory judgment that the Final Rules are, in the
respects denoted above, vague, arbitrary, capricious, an abuse of
discretion or otherwise not in accordance with law (including but
not hmited to the Patent Act), contrary to constitutional right,
power, privilege or iIIJ1Il.unity, and in excess of statutory
jurisdiction, authority or limitations.

D. Vacate the Final Rules as arbitrary, capricious, an abuse of
discretion or otherwise not in accordan.ce with law (including but
not limited to the Patent Act), contrary to constitutional right,
power, privilege or immunity, and in excess of statutory
jurisdiction, authority or limitations.

E. Issue any writs ofmandamus necessary to compel the PTa
to perform n.eglected or unlawfully unperfonned duties.

F- Order such other and further relief as the Court deems
appropriate.

Date: October 9, 2007 Respectfully submitted,

Elizabeth M. Locke (VSB No. 71784)
KIRKLAND & ELLIS LLP
655 15th Street, N.W.
Washington, D.C. 20005
Tel: (202) 879-5000
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Of counsel:

John M. Desmarais
Peter J. Annenio
KIRKLAND & ELLIS LLP
Citigroup Center
153 East 5300 Street
New York, New York 10022
Tel: (212) 446-4800

F. Christopher Mizzo
Jeffrey Bossert Clark
D. Sean Trainor
Gregory F. Corbett
KJRKLAND & ELLIS LLP
655 15th Street, N.W.
Washington, D.C. 20005
(202) 879-5000

ATTORNEYS FOR PLAINTIFFS

SmithKli.neBeecham Corporation d/b/a
GlaxoSmitbKline, SmithKline Beecham
PLC, an.d Glaxo Grou.p Limited d/b/a
GlaxoSmithKline
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VERIFICATION

I, Sherry M. Knowles, of full age, being duly sworn according to the law, upon

her oath deposes and says:

I am Senior Vice President and Global Head of the Corporate Intellectual

Property ofSmithKline Beecham Corporation (dojng business as GlaxoSmithKJine),

Glaxo Group Limited, and SmithKline Beecham PLC, the plaintiffs in the above matter.

I have reviewed the allegations made in this Verified Complaint and they are true and

accurate to the best ofmy knowledge and belief.

Sworn to and subscribed before me
This 9th day of October, 2007

?J~ {2. LUe~
COMMONWEALTH OF PENN YLVAN
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