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Dear Senators Leahy and Hatch:

Regarding patent reform legislation recently introduced and pending before the
Judiciary Committee, | believe | should bring to your attention concerns with two
provisions from the standpoint of whether, if enacted, they could be effectively and
efficiently administered by the courts, particularly the Federal Circuit.

First, the provision making claim construction rulings immediately appealable will
likely increase filings in this court, as | previously advised. Cne empirical study suggests
that the annual filings, now at about 500, would double. If so, substantial additional
delays in deciding patent and all other appeals would ensue. The appeals in patent
cases presently take almost a year to resolve; because of the impact of additional
filings, the delay could easily approach two years. Meanwhile, the bill commands that all
further proceedings in the trial court are frozen. Trial court delays in patent cases are
already typically two-to-three years. The new provision could double that delay.

Furthermore, initial claim construction rulings are subject to change during
summary judgment proceedings or trials as more information is provided to the court
and dispositive issues are clarified. Such rulings, because they come so early in the
litigation, construe large numbers of claim terms that ultimately turn out not to control
the outcome. Therefore, providing immediate appellate review is very inefficient.
Presently, when a construction does control the outcome, summary judgment is granted
and is immediately appealable under current law as a matter of right. Indeed, the
majority of our patent appeals from district courts are not from final judgments after trial,
but from grants of summary judgment based on claim construction. It is difficult to see
serious deficiencies in current law and practice, particularly when both sides file
summary judgment motions, as is the norm, because even if one summary judgment
motion is denied (not immediately appealable), the other is granted and is immediately
appealable.






